; * 


AGAINST = 


Joux c AMERON. 


y Lords, CO ſhows your Servitor MiG Famer Malcolm, FR 


That in the mutual Proceſſes of Declarator, 
before the'Commiſſaris of Edinburgh; the one being a Declarator of 


Cameron of Kimura, againſt me, for having it declared chat I am his 


lawful Wife, in conſequence of a pretended Solemnization of the Ce- 
remony of Marriage, ſaid to have paſſed betwixt us; and the other, a 
Declarator of Freedom, at my Inſtance, againſt the faid John Cary ; 
ron, from the ſaid alledged Marriage; the Commiſſaries having ta- 


ken the judicial Declarations of both Parties, and having before An- 
ſwer allowed the Purſuer a Proof of his Libel, and the Defender a 
Proof of her Defence, did, upon adviſing the Proof brought by either 


Party, upon the 16th of March x 756, pronounce the following In- 
rerlocutor: © The Commiſſaries having adviſed the mutual Libels 77 


« Declarator, betwixt John Cameron and James Malcolm; the one, at 
« John Cameron's Inſtance, being a Declarator of Marriage and Ad- 
«© herence; and the other, at the Inſtance of the ſaid Fames Malcolm, 


0 being a Declarator of Freedom, together with the Writs libelled and 
produced, Defences, Anſwers, judicial Declarations of the Parties, 


« Proof adduced hinc inde, Informations for them reſpecłive, and whole 


Debate and Proceedings in the Cauſe, they find the Marriage libelled _ 

e betwixt che ſaid John Cameron and James, Malcolm relevant and 
proven, and repel the Defences, and find and declare conform to 
<<: the Conchufion of his Läbel, and aſſoilzie from the Jonc r 


the ſaid Famer Malcolm her Libel, and decern accordingly. This 
Inter W ne * a8 1 7 
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cond Daughter ro the deceaſt James Malcolm Merchant of 


Marriage, Oc. at the Inſtance of John Cameron, Son to Alexander” 
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* tits 5 4 Eee wa W OT my 2707 WA as contrary to 
=; lntereſt,. aud chat merely from a pretended Performance of the 
| yo ape, brought about by the Deſign and Cunning of 
the Purſer aud is Friends, but without the deliberate Conſent of 
me, 4 poor help legs Infant, at that Time no more than twelve Years 
and four Maths old, and deſtitute of all Advice or Aſſiſtance but 
that of my Mother, whoſe unſuſpecting Simplicity has ſcarce been 
«able to protect her and me from the Arts and Addreſs of the Purſuer, 
tos Father, and other Accomplices, as will appear from the following 
| "Narrative. James Malcolm, Brother to the late Sir John Malcolm of 
Locbore, having acquired a conſiderable Fortune in the Weſt-Indies, 
returned to this his native Country, intermarried with Elizabeth Dur- 
Wand, and died in the Year 1742. At his Death he had one Daugh- 
ter Amelia, and left his Widow pregnant of me, who was born upon 
the tAth of Fuly 1742. After her Huſband's Death, my Mother, 
With her Children, reſided partly in Edinburgh for their Education, 
and partly at Lathriſb in Fife Shire, a ſmall Eſtate which Mrs. Aal. 
culm had purchaſed after her Huſband's Death. Alexander Cameron 
| having purchaſed the er of Kinndird in Fife eat, and within 


any Intercourſe or Fm res berwirt him and my Mothers Fa- 
milly. But at laſt, my Siſter and I growing up, and being looked up- 
on as Girls of Fortune in that Country, Mr. Cameron began to think, 
that one of us might be a convenient Match for his Son the Purſuer, 
_ a young Man of about 20 Years of Age: With this View Mr. Came- 
do having accidentally met my Mother upon a Viſit at Doctor Tay- 
lors of Pitcarley, a Neighbour's Houſe, propoſed an Intercourſe of 
Viſits betwixt my Mother's Family and his; and becauſe his Family 
had come laſt into that Country, inſiſted my Mother ſhould pay the 
fut Viſic to his Family, which my Mother eaſily agreed to: This 
N happened in Auguſt 1754, betwixt which Time and December there- 
after, my Mother, my Siſter and I, made two or three Viſits at Kin- 
” $naird; which were returned by Mr. and Mrs. Cameron, and their Fa- 
milly. Though theſe reciprocal Viſits produced a conſiderable Inti- 
macy berwixt the two Families, there was no Propoſal of Marriage 
made by the Purſuer to me or my Mother; and far leſs could any ſuch 
Thought enter into my Head, who was s then'b but juſt Dogs Year | 
f 3 8 _ « mare Child ge Xt. - Be ; 


_ + withſtanding my Mother ſhewed the. ſtrongeſt Inclination that the 


— ameron — bebe e Edi 


Families ane go in Company to Edinturgh upon Monday 
| of chat Month. Dur upon the Thug ach precer ing 


Road, 00k _ 
— Opporrunity of acquainting her of his Inclination towards me, and of 
his Wiſh to marry me; and, to make his Propoſals more acceptable, _—_— 
he aſſured: her, that his Father had an. Eſtate of 00 l. a Lear; ; that =— 
he was his only Son; and that he had beſides a Right to 3000 J, =- - 
dependent of his Father: Toxwhich, my Mother anfwered, ſhe could _ 3 
do nothing in that Matter till ſne acquainted Mr. Grant „In Sir 
Alexander Grant of Dalvey) and — Daughters other F nende; a 
thus they parted. My Mother, not doubting the Truth of the Pur- = 
-ſuer's Repreſentation of his Circumſtances, did not think. this Offer, to 
be altogether diſregarded ; and therefore, upon her Arrival at Dy/arz, - 
immediately communicated it to Mr. and Mrs. Thomſon. her Siſter and | 
'Brother-in-law, who very: mamma ſtarted an Objection from my 12 1 
fancy, and Unſitneſs for Marriage; but my Mother aſſured them, the - 
would take no further Steps in — Matter, till ſhe ſnould write to, Sr 3 
Alexander Grant at London, and receive his Directions, and likeway 8 
take the Advice of Mr. and Mrs. Thomſon. Upon. Monday the 4 
December the two Families took their Journey to Edinburgh, . and, ar- 
rived at Leith in the Afternoon, where they were met by Mr. Cameron, 
the Purſuer's Father; and here began the Operations nece for the 
Scheme of bringing about this pretended. Marriage, Which 1 allowed 
that Evening. My Mother's Man and Maid-Servant were diſpatched 
to Edinburgh to light Fires in my Mother's Houſe, and prepare 1 — 
Reception, while the Company ſhould take a Glak of Wine, at Leith, 
0 until Coaches were got to carry them to Town: But as Mrs. Mally 
Hay, Governeſs to my Siſter and me, was in the Companhz and, fu pr 
[pelked, by the Purſuer and his Friends, not to be a proper, Witnelgof - 
what was to follow, Pains were taken to ſet her to Edinbu. g Hot- 


upon — of attending m Mother: e 


ſhould wait and go along with her. Ilie next Propofal Wag, hat my | 
Mother, my Siſter and I, ſhould, go along with». Ns, Cameron to- 

drink Tea with her Mother Mrs. Caſuan in the Canongate, 1 — 
Ra Mother's lows I OY cards ly. ox her R . 


—— 4 * 


her Daughter nent rcine che A 1 1 my v Mother müde 
to go home. ber e that would have gelt the Plor, ſhe was: | 
to ſtay, Supper, as nothing could be provided for us at home; 

to which my Mother, nothing ſuſpicious, at laſt conſented. This 
Point being fixed, the Purſuer immediately left the Company, and 


„ — ar Supper His:Occupation, during his Abſence, 


- sto have been to provide a Reverend Tool fit for his Purpoſe ; 
|. bible at laſt fallen upon Mr.  Fozlis, who had formerly been 
diſmiſſed from being Miniſter of the Epiſcopal Congregation in Edin- 
Þurgh,” he prevailed upon him to prepare and be ready at a Call. This 

Point being fixed, the Purſuer's next Care was to provide againſt any 

Interruption to his Operatigns from my Mother's Servants, whoſe An- 

xiety might, upon my Mother's not coming home to Supper, prompt 

them to enquire after her. This he did very artfully, by a Meſſage 


Li ſent to my Mother's Houſe about 9 o'Clock at Night, acquainting 


them that my Mother was not to be home that Night. This Meſſage 
had the defired Effect, and fer them to Bed in Security. After 
Supper my Mother was called out to another Room, to ſpeak with 
one, and thereafter I was called out in the fame Manner, and taken 
into a Room, where there was none but the Purſuer, and he having 
ſhut the Door, took hold of me, and preſſed me to conſent to marry 
him; adding, that unleſs I would agree to ſay to the Company that I 
was willing to unite with him, he would carry me off to ſome Place 
where I ſhould never ſee my Mother again. It will eaſily be believed 
that a Child of my Years would readily fay any thing to get out of the 
Room; 'whereupon the Purſuer immediately carried me into the other 
Room, where my Mother and his Father were fitting, and ſaid to my 
Mother he had now obtained my Conſent ; but being now at Liberty, | 
and in Preſence of my Mother, I declared I had never cor ſented to 
_ marry the Purſuer, and that I was ready to go Home with my Mother: | 
- Upon this the Purſuer having delivered me over to Mr. Cameron, Miſs | 
Sally Coftian went out, and foon thereafter returned with Mr. Foulir 
the Miniſter, who being brought into the Room where my Mother 
x ere; he aſked Mr. Cameron: if chat was my Morher? upon 
which my Morher told the Miniſter, thut ſhe was againſt 5 
3 Aatriac an war by po 19h Een kose. Herdhould-be made fas 


* m 
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and not allow the Miniſter to pe 


ing, my Nader ran per ub r. order Room N wn r RN 
other Ladies, to interpoſe in behalf of her and her Daughter. pen 1 
my Mother's going out, the Door of the Room was ſheer » and Mes... 1 
Cameron taking me by the Hand, and putting it into the Purſuer x 
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Hand, ſaid, ſhe would perform the Part of a Parent; whereupen Mr. . 
Foulis read ſomething from a Book, which the Purſuer ſays, was he 
Service for Marriage according to the Forms of the Church of Enpland, 
But during theConfuſion Imuſt have been in, by ſuch unheard of Treat- 
ment, it was impoſſible for me to mind or recollect every particular - 
Circumſtance; but that I was entirely ignorant of what I was: about, 
is proved by the beſt Evidence, the Purſuer's Declaration; who ſays, 
that after I had repeated the Reſponſes, as directed by the Service in 
the Church of England, when the Miniſter proceeded to read the Pray 
ers, I repeated them alſo, until the Miniſter ſtopt me, ſaying; That 
theſe need not be repeated. After the whole pretended Ceremony: 
was thus religiouſly performed, I was made to ſign Marriage Lines, 
written by the Miniſter, by the Purſuer's leading my Hand:? and my. 
Mother having returned to the Room, where this Farce of a Marriage 
was performed, inſiſted to carry me home; but the Purſuer's $ 7% 
having been thus carried on with apparent Succeſs, nothing leſs would 
pleaſe him and his Friends, than that the whole ſhould be compleat= + 
ed by a formal Bedding ; the moſt ridiculous ſurely that ever was at- 
tempted! and, to prevent my Mother's Remonſtrances and Clamour 
againſt this moſt ſcandalous Outrage, Mr. Cameron, the Father, fell 
upon a Method, of a Piece with his other Procedure, to ſeparate my 
Mother from me; whereupon one of the Miſs Coſnans began to un- 
dreſs me, to put me into a Bed, ready prepared for the Purpoſe; but 
my Mother breaking into the Room, and- threatening to alarm the 
Neighbourhood, they were obliged to deſiſt from this Piece of Barba- 
rity; and my Mother immediately carried my Siſter and me home, 
taking me upon her Lap in the lame Chair with herſelf. - When i 4 
my Mother and I. came Home, we felt the Effect of the fore 
aid falſe Meſſage, by being obliged to wait at the Door till the Ser⸗- 
vant got out of Bed; who, being quarrelled for going to Bed, e, 
ed themſelves by having received the ſaid Meſſage. The Purſuer ane 
his Friends, juſtly apprehenſive of the Conſequences of their unwaan- 
table Procedure, endeayoured to pacify my Mother and me, b PH. 
mies of their giving up the Marriage Lines, and departing: 
Claim 
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ani for mme Pur 4 my Mother v went ITO Si- 
ſter and me to a private Lodging, to be out of the Purſuer's Reach; 
and, after adviſing with our Friends, a Declarator was brought, at 
my Inſtance, for Having it found and declared, that I was not married 
to the faid Fohn Cameron. By Way of Defence to this Action, Fohi 
Carer brought a Neclarator of Marriage, to which I offered the fol- 
wing Defences: To, That I had never given any free or full Con- 
ſent, ſuch as was ſufficient to conſtitute a Marriage with the Purſuer. 
Aub, That at the Time when this pretended Marriage was propoſed 
to have been celebrated, I had not arrived at that Maturity, either in 
Tears or Body, which was eſſentially neceſſary to entring into Mar- 
riage- Contract. And '/aſily, That as this pretended Marriage had 
never been conſummated, and as I had, de recenti, reſiled from it, I was 
entitled to be reſtored, in reſpect of my young and tender Years. 
The Commiſſaries having appointed both the Parties to be judicially 
examined, they afterwards allowed a Proof to both Parties of their re- 
ſpective Allegations; in conſequence of which ſundry Witneſſes were 
examined. The chief Witneſſes on my Side, are my Mother, my Si- 
ſter, Mrs. Hay my Governeſs, and my Mother's Servants; and tho? 
me of theſe Witneſſes, in common Caſes, might be ſubject to Suſpi- | 
kon, by their Connection in this Caſe, however, all ſuch Imputation 
mit vaniſh, when it muſt appear to all the World, that they were 
rendered moſt neceſſary Witneſſes, and that not by any Fault or 
Inattention upon my Side, but by the Schemes and Defigns of the 
other Party. As the Proof is fully before your Lordſhips, I ſhall not 
here conſume your Time by tranſcribing it; but upon peruſing it 
your Lordſhips will obſerve, I/, That there is not the ſmalleſt Evi- 
dence produced by the Purſuer, that either he, or his Friends, did, di- 
rectlyor indirectly, make any Overturesof Marriage to me, or my Friends, 
before the I 2th of December, when the Purſuer attended my Mother 
on her Viſit to Dy/arz. adly, That upon that Occaſion he = my 
Mother to liſten to his Declaration of his Affections towards me, by a 
: — falſe Repreſentation of his own and his F ather's Circumſtances; 
| his Father had 5001. a Year, and that he had beſides 30007. 
| — - - 370, That my: Mother did not accept his Offer, but 
. peremptorily infiſted; that ſhe would give no Anſwer on that Article 
till ſhe had "adviſed with Sir Alexander Grant, and my other Friends. 
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1 Mrs. Thomſon in Dyſarr, to whom my Mother, immediately a- 3 


ter parting from the Purſuer, communicated his Propofals, as well as her 
own Anſwer; at the fame Time declaring to them her Reſolution ob 
take no Steps in that Affair, without conſulting with them and her 
other Friends. 4, That the Purſuer intended to keep the Propoſals 
he had made to my Mother a Secret even from me, is inconteſtably 
proved by the Purſuer's Letter to my Mother, dated 14th December, 
two Days after the Journey to Dyſart, wherein he writes, * In the 
« mean Time T beg you would not mention a Word of what paſſed 
« the laſt Time I had the Pleaſure of ſeeing you, to the Ladies; for - 
« which I ſhall give you a Reaſon at Meeting, Gg.“ 570, That tiere. 
fore it is manifeſt, when the Purſuer and I, with our reſpective Friends, =» 
came in Company together from Fife to Edinburgh, on the 16th H. 
cember, Thad not received any Propofal of Marriage from the Purſuer, 
nor could have the leaſt Sufpicion of his having any fuch Intention. 
670, That a Scheme had been laid for trapanning me into a Marriage, 
or at leaſt the Appearance of one, that Evening, by the Purſer and 
his Friends, is evident from the whole Train of their Operations, art- 
fully carried on Step by Step, from the Series of Facts and Circum- 
ſtances depoſed to by the greateſt Part of the Witneſſes. For this 
Purpoſe Mr. Cameron the Father, and chief Conductor, officiouſſy met 1 
us at Leith, and carried the whole Company into a Tavern, to take 
a Glaſs of Wine; and not only my Mother's Servants, but | Mrs. Hay Eo 
my Governeſs, were carefully diſpatched ro Edinburgh, as ſhe might 
ove a troubleſome Companion in the Operations that were to fol- 
low. Wich the fame View was my Mother ſeduced to drink Tea in 
Mrs. Coſuan's, and thereafter inſidiouſſy preſſed to ſap there. And 
that che Deſigns of the Purſuer were not honeſt, open, and avowed, 
but dark, deſigning, and inſidious, is clearly proved by chis unde 
niable Fact, that the Purſuer, ſoon after our Arrival at Mrs; Cofnart's, 
left the Company, in order to provide a Miniſter to execute his Plot, 
without communicating his Intention to my Mother, or having either 
at, or before this Time, ſo much as once communicated his Intentions 
to me, the Party principally concerned. This can never be vindi- 7 
cated or palliated, and fhews a determined Reſolution to take a mot =— 


undue Advantage of me, a poor Infant, in the Hands of my Enemies; 
and without any Aſſiſtance, except my Mother, who, they magie 4 
lad no more than Female Fortitude to reſiſt their audatiott firs: 
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In this manner was the Miniſter brodphr in; in, and all Things prepared 
for performing the Ceremony, even to the length of making up the 
Bed, Shs Altar wWhereon my innocent Childhood was to be ſcandalouſ- 
' ly and unnaturally facrificed. All this I fay was done before a Propo- 
_ fab of Martiage was made to me, or my Conſent asked; and at laſt, 


when an Appearance at leaſt, of Conſent became. neceſſary on my Part, 


how is this to be brought about? not by Allurements or Sweetnings, 
which anight have a flow Operation, but by Terror and Threatnings, 
that naturally have inſtantaneous Effects. I was artfully called out of 
the Company, and taken into a Room to the Purſuer, where he im- 
mediately commanded my Conſent, by threatning to carry me off 
from my rum if I refuſed it. What could a Child do on ſuch an 
Occaſion, but to ſay as ſhewas bid? But no ſooner was J carried back 
to my Mother, than I retracted what I had faid, declared I would not 
marry him, but would go home with my Mother. However, as all 
the Pains that had been taken were not to be loſt, and as the Purſuer 
and his Friends had already gone too far to expect ever to have ſuch 
another Opportunity, they were reſolved, at all Hazards, to go 
through. with their Scheme ; and a pretended Ceremony of Marriage, 
and an Attempt of the bedding was made. As to the Particulars of this 
Part of the Tranſaction, there is no doubt a great Diſcrepancy be- 
twixt the Witneſſes. My Mother's Oath, as well as my own natural 
Account of it in my Declaration, muſt ſatisfy your Lordſhips, that all 
was carried on by Force and Cunning ; eſpecially as I was, by the 
Purſuer's Means, precluded from all other diſintereſted Evidence, by 
being infidiouſly brought into a Den of the Purſuer's Friends, or 
others nearly connected with him, whoſe Evidence is undoubtedly 
liable to this glaring Objection, that they were in the ſtrongeſt Man- 
ner honnd, from a Regard to their own Character and Reputation, as 
well as to free them from the Laſh of the Law, to repreſent Matters in 
the Manner they have done, and to ſay, that I chearfully and willingly 
went through the Ceremony of, Marriage, and even agreed to the bed- 
ling; a Thing monſtrous. and incredible! But whatever they have 
faid, theſe, F 400 ſtand ſtubborn and undeniable, that my Mother 
would not be preſent while the Ceremony was performed, and that 
ſhe. proceeded to Uproar and Paſſion when the bedding was propoſed, 
a Fried me off in . 1 and 2 How — theſe Facts 
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are - diametricalhy comriditiory to it, and c Beste I leave 1 
the Narrative of Facts, I cannot paſs over the Purſuer's judicial De- 
claration, without making ſome Obſervations upon it, which your 
Lordſhips are entreated to attend to: He fays, that about Hallou-e e 
he propoſed Marriage to me in Lathriſh Dining- room. This is not on- 
ly unſupported by other Evidence, but rendered very improbable by 
the foreſaid Letter he wrote to my Mother thereafter upon the 14th 
December, wherein he deſires my Mother would keep the Propoſal 
he had made to her two Days before, a Secret from me; and like- 
ways inconſiſtent with what follows in his Declaration; for when he 
mentions the Converſation that paſſed betwixt my Mother and him, 
in their Way to Dyſart, he makes a Propoſal of Marriage, betwixt him 
and me, to proceed from my Mother, which is not very natural; and ſtill 
more, he repreſents himſelf as very ſhy to hearken to the Propoſal: E 
He ſays he then told my Mother he had no great Inclination for Mar- 
riage at preſent, becauſe he inclined to go ſome Years abroad for his 
Education. Here the Purſuer is behaving with all the reſerved Coy- 
neſs of a Lady upon a Propoſal of Marriage. How does this agree 
with the Alledgance of his having propoſed Marriage to me ſo long = 
before? or is the Story at all probable? But then it would be obſery= _ 7 
ed how ſoon this Shyneſs and Backwardneſs is rubbed off the Purſuer. | 
He ſays, that upon mentioning my Mother's Propoſals to his Father 
at Mrs. Coſnar's, and his Father ſhewing an Averſion to the Mar- 
riage, the Purſuer told his Father, that if he did not agree to the 
Marriage, he would take a Gun upon his Shoulder, and go where 
he ſhould not hear of him ſoon. Was not this a ſtrange and ſudden 
Change, and a ſurpriſing Keenneſs for the Marriage upon the 16th 
of December, to which he had ſhewed ſuch a Backwardneſs upon the 
1 ath, but four Days before; and then how unnaturally fond and 
keen of this Marriage does he pretend I was, when he alledges he 
propoſed it to me at © Mrs. Coſnar's, that I faid J wiſhed his Father 
might agree to it, for it, would make me very happy ; upon which he 
and I went to the Room where my Mother and his Father were, :and 
ſaid there was nothing wanting to make them happy but his Fathers 
Conſent. If I at theſe Years could have been ſo forward and impu- 
dent, I ought to have been ſent to School and whipt. But to crown! ,  Þ 
all, the Purſuer fays, that after T had gone through the Cem x, 
. and « even a repeated the Prayers, f as s well as the : Reſpondes, m_ 


2F: * to-backddided; for 1 ** Pc ORR OY? do it. This ä 
laſt Stroke ſurpaſſes all, and repreſents me, while an Infant, as much 
fitter to be 4 Miſtreß than a Wiſe. Such are the Terms of the Pur- 
ſuer's Declaratiom wherein Matters are ſet in ſuch a Light, as does 
by no Means appear probable, but rather raiſes a Suſpicion that the 
real Tranſaction could not bear the Light, and therefore behoved, in 
great Mcafure, to be concealed: or gloſſed over. Neither can I omit 
another Circumſtance, which teſtifics the deplorable Opinion the Pur- 
fuers Father had of this Cauſe. It is ales, by the Oath of Mrs. 
Maly Hay, that a few Day after this pretended Marriage, when the 
4 Puriter's Father faw the Scene behoved to come to Light, he ſent a 
falſe Meſſage to Mrs. Hay, under Cloud of Night, deſiring her to 
come to ſpeak with a Lady from Fife: ſbire; and upon Mrs. Hay's go 
ing down to the Streets, with the Boy and 0 ok before her, Mr. 
Cameron came out upon her, and inſiſted ſhe ſhould go with him to a 
proper Place, as he wanted ro ſpeak with her; and Mrs. Hay having 
_ agreed. to go to a Lodging of Mrs. Cameron, a Relation of the Pur- 
faer's, Mr. Cameron, in his Way thither, attempted to perſuade her to 
-fay falſely, that ſhe knew there was a Courtſhip betwixt his Son, the 
Purſuer, and me, at Lathriſh, before they came over to Edinburgh ; 
and Mrs. Hay inſiſting that ſhe knew of no ſuch Thing, and could 
not fay it, Mr. Fange offered her 100 J. Sterl. if The would - ſwear 
that there was a Marriage. concerted betwixt them. To expect any 
other Witneſs preſent at this Converſation, and ſo capable of con- 
"firming it, would be to look upon Mr. Cameron as an abſolute Fool, 
which Character I have no Reaſon to impute to him. But Mrs. Hay ; 
Oath in this Particular, is confirmed by the Oath of William Lilburn, 
who ſwears to the falſe Meſſage brought to Mrs. Hay, her, thereupon 
going out, and to Mr. Cameron's coming up to her in the Street, where- 
upon William Lilburn with his Lanthorn was ſent Home; and by 
the Oath of Miſs Cameron, who ſwears to Mr. Cameron's bringing Mrs. 
to her Houſe one Evening about that Time. What Opinion can 
Judges have of a Cauſe that requires ſuch Aids? It is a fl Obſerva- 
tion, that one falſe Step requires a great m Ly others to ſupport it. 
Such being a State of the Facts, I ſhall ſubmit to yout Lordſhips the 
following Arguments in Law, as relevant to liberate me from this extra- 
ordinary Marriage, in which the Commiſſaries have by their Interlocutor 
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od, when this Marriage Ceremony i . to n ann OR | 
not then arrived to the full Age at which the Law allows one to be e- 
pable of entering into thar'moſt i important and indiſſoluble Contract. 
L am aware of the vulgar Opinion, that a Woman is capable of con- 
tracting Marriage when ſhe comes to twelve Tears of Age. But 38 
this Opinion is neither ſupported by Statute or Deciſion, deriving its 
Origin merely from an unguarded and unreaſonable Imitation of the 
later Roman Law in this Particular, I will take the Liberty ſhortly to 
ſtate what was the ancient Law of Scozland in this Particular, and 
from whence the new Opinion took its Riſe. By the ancient Law, laid 
down in Reg. Majeſtatem, and Quon. Attach. the Age for conſenting 
to Marriage was enacted to be 14 Years compleat in Females as; well 
as Males. Thus, Reg. Maj. L. 2. Cap. 41. Pag. 1, 2, 35:16:38 
 faid, Heredes minores. tenentur eſſe ſub dominorum cuſtodia, donec ple- 
nam habeant ætatem, ſcilicet in maſculis uſque ad viceſimum primum an- 
num, ft fuerint heredes de feodo militari; in mulieribus vero: ad quartum- 
decimum annum completum.— And again, cap. 8. p. I. Mulier, ſi heres 
alieni remanſerit, et inſta ætatem Ferit in cuſtodia domini ſui remanebit, 

donec plenam habeat ætatem; et in hoc caſu intelligitur habere ætatem 4e 
 gitimam cum plene habuerit guaruordecim annos : "Which is again con- 
firmed by the Quon. Attach, cap. 92. Si alieni domini maritaverint he- 
redes ſuos, quot vel quas habent in cuſtodia, villanis, vel burgenſibus, ubi 
diſparagentur, ſi talis heres fit infra qualuordecim annos, et talis etatis 
quod conſentire non poſſit, tuns ſi parentes ejus couquerantur, dominus ille 
amittet cuſtodiam uſque ad ætatem beredis.— Si autem fuerit quatuorde- 
cim annorum et ultra, conſentire poſſit, et maritari conſentiret, nulla fe 
quatur pena. Here it is clearly laid down, that a Woman, DA: e 
than a Man, was marriagable till ſhe was fourteen Years com | 
Nor was this any Speciality with reſpect to Female Heirs in Waxd- po 
Holdings; for it is expreſsly faid, particularly in the laſt Citation, that 
a Woman was not capable of giving her Conſent of Marriage before 
that Age. And this is likeways the Opinion of Sens, in his Anno- 
tations upon the foreſaid Paſſages, which he likeways delivers: mqre 
expreſs} Ay in his learned Treatiſe De verb. ſign. a FE che Word H. 
da, in theſe Words: For ſuppoſing 2 Woman of twelve Tears of TH 
. ge, by the Civil Law, may matry a Husband, yet, by the La- "i 
6 2 s Real: the n 2 york the be © fourteen Teas ons 


” * % 
- * > & 
" F 27 4 = A oy Ta 3 2 2 I = 8 4 
i 2 4 * fy! VWs. k 7 £3 #3.72 (8 112 
* * - * of F 5 - . 9 


6's 8 205 firſt: who ret; a contrary Ofinen, and his Words are, 
=z thoſe cannot marry who. haye not the Uſe of Reaſon, as Infants 

and thoſe under Age; that is, when the Perſon is within the Years of 
i commonly eſtabliſhed in Law to be fourteen in Males, 
and twelve in Females. This learned Author was much addicted to 
follow the Roman Law ; and particularly in this Inſtance he ſeems to 
| have made it his ſole Partern, without any Authority from the former 
Layiers of his own Country, or ſo much as taking Notice of the con- 
trary Opinion eſtabliſhed by them. He inaccurately fixes the Age 
for Marriage from the Years of Pupillarity 1 in the Roman Law, which 
WAS fourteen in Males, and twelve in Females. At the ſame Time, 
in other Paſſages, particularly Pages 795 3 and 262, fixes the Termi- 
nation of Ward in Females to their fourteenth Year complete, and 
gives this excellent Reaſon for it. For then they are capable of Huſ- 
« bands and capable of Children.” Plainly intimating, according 
to general Experience, that before theſe Years Women in this Coun- 
try are capable neither of Husbands or Children. How prepoſterous is 
it then to fix the marriagable Age of Women before they are capable 
either of Husbands or Children. Since then the old Law of this 
Country clearly fixed the marriagable Age of Women to fourteen 
Years; and as this Regulation was not altered by Statute or Deciſion 
but merely upon Lord Stairs Authority, taken from the Roman Law; 
as.it would be abſurd, in this Particular, to follow the Roman Law in 
theſe Northern and unripening Climes, without likeways enliven- 
ing them with the Iralian Sun; and as general Experience ſhews, 
that our V „at twelve Years of Age, have neither the Firmneſs 
of Judgment to conſent to ſuch an important Contract, nor an Apt- 


L His ſafficient Reaſon. to vindicate the old Law, and eſtabliſh the Mar- 
1 Age upon a Footing agrecable to Nature and Reſon, Fur 
1 in che Next Place, if the Civil Gaw Was to be | © Rule! fre, 1 it. _ 


nels.of Body, to perfect it, tis hoped your Lordſhips will think-there 
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theſe warmer Climes, prefumed to be a proper Ape for Women to gt. 
ter into Marriage, yet that was only a preſumptive Rille, and that 
many of their Lawiers further required, "that the Baht corvorts 


ſhould concur. Caſſius and his Followers were of Opinion, that Fube- 


ba + A nothing more was neceſſary than'that the Pa 
paſt arty 


nor had, in any reſpect, that Habitus corporir which was 
„„ e > 0 OO mon 008 
But, inthe 34 Place, if, in 
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A covers to AT E Cant here op and d l n very Lale dep 
che particular Circumſtances thereof. In a Child, a | 
ſtantane tis Confent will not be held of the fame Import, as. ifir had 
been given by;a Perſon come to Years, and ee and fure- 
/ the more important the Contract is, the more 7255 ly and 3 
bc e ought a determined Conſent ro be proved. | RY OLE le 
n che preſent Caſe, if my Declaration and my. Mothe ; Depoſiti- 
on are to be the Rule of judging, (and that they ſhould be ſo ſeems 
I Wei reaſonable, conſidering I was precluded from all impartial Wit- 
meſſes, by the Addreſs and Management of the Purſuer, and that his 
- > Wirneſſes are all connected with him, as well as ſtrongly tenipted to 
1 ph. roy in a proper Light. for vinditating their own Character, and 
reſcuing them from Puniſhment ;) then it muſt appear, that I gave no 
= Confcnr at all, but was ſtrongly reluctant to the Marriage, and com- 
led by Force to undergo the fatal Ceremony. In this View, the 
42 '> Noeftiety of which J greatly rely upon, there wil be an End of the 
av ueſtion, as no Conſent was given by me. 
Bur to take the Matter in the beſt Light for the FER band to 
2k 4 ppoſe that I had in ſome Manner oled to the Performance of 
the Ceremony, I am ſtill confident, that, all Circumſtances conſidered, 
Four Lordſhips will not think this ſuch a Conſent, as muſt tye me 
down for Life to a Man who has ſhewed himſelf ſo unworthy of 
"me. I {hall not repete the Facts formerly mentioned; only it will 
de obſerved, that there was no Propoſals of Marriage made to me by 
the Purſuer, or any other in his Name, previous to the pretended Mai- 
riage. That neither my Mother nor I had the remoteſt Thoughts 
of Marriage that Night, when we were inſidiouſſy ſeduced, under the 
Mask of Friendſhip, to truſt ourſelves in the Hands of the Purſuer and 
nis Friends. That even while we ſtaid in Mrs. Coſna#s, drank Tea, 
and took Supper, no Hints of a Marriage were dropt, either to my 
ee or me; all was kept ſecret and in the dark from us, till the holy. 
Prieſt Was prepared t to offer up the Victim: Then, and not till then, even 
by.. che Purſuer's own Proof, was the firſt Mention of Marriage made to 
1 Let it be ſuppoſed then, chat T had at that Time watitonly and 
Pinay, or rather childiſhly, made no Reſiſtance againſt the Perfor- 
mance of the Ceremony, or even had given a momentaticous Conſent 
td it, it ih impoſſible, that ſuch an inſtantaneous childiſh Concurrence, 
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is effential to all Contrast, and mire ali crally f. age. 
If a raſn Word or Action af a Child muſt be deemed- 1 to have this Effet, 
great Reaſon will Par A cloſs Eye u ew: Daugh- 
ders, after they come to twelve Vears of Age. 111 Every Body knows, 
how eaſily Children, (for at that Age they are no more than Child- 
ren) are prevailed upon to conſent to Marriage, out of Leviry;orFol- Þ 
ly, without ſo much as; knowing or ſuſpecting the ; neee of 
ſuch Conſent. And therefore, as I never could have fuſpected the I 
leaſt Intention of Marriage, or had one deliberate Thought about it, 
till the Moment it was performed, I am perſuaded your Lordſhips will 
not find, that I gave ſuch a Conſent to it, as could ſnew) A fue and 
determined Reſolution to enter into that dangerous Contract; eſpeci- 
ally conſidering, that the Purſuer and all his Accomplices were not : 
able to prevail upon me to go to Bed with him, and — I, de recenti, 
declared, I had no Intention to marry him, and brought a Proceß a- 
gainſt him, for having it found that I was free; and therefore I hope, 
your Lordſhips will declare this to be no Marriage, for Want of the ef> 
ſential Requiſite, of free and reſolved Conſent on my Part. 

In the /aft Place, I am adviſed, that conſidering my 0 and 
the Manner in which this pretended Ceremony of Marriage was 
brought about, I ought {till be reſtored againſt it, in reſpect it Was ne- 
ver compleated by Conſummation, and that I inſtantly, reſiled from 
any momentary Conſent I can be ſuppoſed to have given. The Cele- 
bration of Marriage is no Sacrament with us, and Lord Stair ſays, P. 
25, © The Publick Solemnity is a Matter of Order, juſtly, introduced 
by poſitive Law for the Certainty of ſo important a Contract, but 
not eſſential to Marriage; which is likeways proved; by Marriage 
being inferred from a Promiſe and ſubſequent copula; or by being | 
habit and repute married Perſons; or by a deliberate, Conſent before 
Witneſſes, tho* without the canonical Ceremony. And therefore, be- 

fore it is completed by Conſummation, which indeed renders. rem non 
integram, chere is no Abſurdity in Law or Reaſon, that it may be re- 

filed from for good Cauſes. And ſurely, more cogent, Reaſons;camnnor 
occur, in any Caſe, for reſtoring a poor helple Infant againſt the 

moſt Mens eu Plots and Schemes of ee People, For alt ̃ñ 
| which Reaſons, it is hoped, your Lordſhips will fad. che Com aries | 
Interlocutor iniquous ; advocate this. Caule from before chem ag dee 
clare in Terms of my Declarator of F ene nd aſſ oilie, m don „ = 
oa Purſuer's Declaz Ken ln . a ebd. eee 45 a TE n 4 
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